CIIC  «Koncymprant  Ilmroc».  URL: http://www.consultant.ru/cons/cgi/
online.cgi?req=doc&ts=1377320920083309 17502440065 &cacheid=0E405
CB7FF9B41BB12015987403924C9&mode=splus&base=INT&n=16217&dst=10056
3&md=30CDFD7AD35B8D2FF282A22DF482AF6E#9hpvpa0Suqo (mata oOparie-
Hus: 08.10.2019).

3. KonBennust o mpaBax pebeHka (ogo0peHa reHepanbHoit accambieeir OOH
20.11.1989) // CIIC «Koucynprant Ilmrocy. URL: http://www.consultant.ru/
cons/cgi/online.cgi?req=doc&base =LAW&n=9959&fld=134&dst=100018,0&rnd=
0.5008104470123729#05986652236507906 (nata obpamenus: 08.10.2019).

4. Poux B. JI. Ilencuonnas cuctema Poccuu: oT COBETCKOro K ceoMy oOiiie-
ctBy. M. : IIpocnekr, 2017. C. 121-123.

YK 347.4

babemiko Biaga AnapeeBHa,

ctynent, Cankt-lleTepOyprekuil ropuanyecKuii HHCTUTYT ((puiua)
denepanbHOro rocyAapCTBEHHOr0 Ka3€HHOI'0 00pa30BaTeIbHOIO YUPEKACHUS
BBICIIIET0 00pa30BaHUs « Y HUBEPCUTET MPOKypaTypsl Poccuiickoii denepanumy»

r. Cankr-IlerepOypr, Poccutickas ®enepanus
123vlada00@mail.ru

@opc-Makop Kak HCKIIYAIoIIee TPaKIAHCKO-TIPABOBYI0 OTBETCTBEHHOCTD
npeanpuHUMAaTe/eil 00CTOATEIHCTBO

B cmamve paccmompenvt nonwsmusi ¢oopc-madxcopa u HenpeoooIUMOU CUbL.
IIposeoden ananuz npuznaxoe nowsmus «gopc-madxcopy» 6 poccutickom npaee. Pac-
CMOMpPEHbL NPUSHAKU Henpeoooaumou cunel. 1lposeden ananus cy0eOHOU NPAKMuKu
onpeoenienusi NPUHAKO8 HenpeoOOIUMOLL CUTbL YPe38bIYAUHOCU U HENPeoooIUMO-
cmu. Ilposederno coomnouieHue NoHAMUsL «Popc-mMaxcop» ¢ NOHAMUEM HeNnpeoOou-
Mot cunvl. O6OCHOBAH WUPOKULL NOOX00 K NOHAMUIO POPC-MAAHCopa, 0Xeamulearouje-
20 0bcmosmenvbcmea HenpeoooIUMOl CUlbl U 002080PHO onpedensemvle 00CMOsi-
menbemea, 0c8000#coaroujue om OmeemcmeeHHOCmu.
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The article deals with the concepts of force majeure and force majeure. The ar-
ticle analyzes the features of the concept of "force majeure” in Russian law. Signs of
force majeure are considered. The analysis of judicial practice of determining the
signs of force majeure: extreme and insurmountable. The correlation of the concept
of "force majeure” with the concept of force majeure is carried out. A broad ap-
proach to the concept of force majeure is justified, covering force majeure circums-
tances and contractually determined circumstances that release from liability.

Keywords: entrepreneur, force majeure, force majeure, liability, emergency,
unavoidable.

3aKoHOATEIbHO-3aKPEIICHHOTO TEPMUHA «POPC-MAKOP» B POCCUUCKOM Ipa-
BE€ HE MPEAYCMOTPEHO, OJJHAKO JAHHBIA TEPMHUH IIUPOKO HCIIOJIB3YETCS B HAy4YHOM
JTOKTPUHE, MPAKTUKE 3a4acTyl0 MPUPABHUBAETCS K OOCTOSITEIHCTBAM HEMPEOa0JIH-
MOM CHJIbI, KOTOPBIE MOHUMAIOTCA KAaK YpPE3BbIYANHBIE HENPEIOTBPATUMbIEC MPH OI-
PEICIICHHBIX YCIOBUSIX OOCTOSITENIbCTBA.

B cooTtBercTBHM ¢ nosoxenusiMu 4. 3 cT. 401 I'paxknanckoro koaekca Poccuii-
ckoii denepannu (nanee — 'K PO) npeanpuHuMartesib UMEET MOBBIIICHHBI YPOBEHb
OTBETCTBEHHOCTH 33 HEHCIIOJHEHWE WJIM HEHAJIJISKAIEee MCTIOJHEHNUE 005S3aTeNbCTB
IIPpU OCYUIECTBIICHUH MPEAINPUHUMATEIIBCKON NESITENbHOCTH, €CJIU HE JIOKAXET, YTO
HaJIeKallee UCIOIHEHHUE OKa3alloCh HEBO3MOXKHBIM BCJIEAICTBUE HEMPEOI0TUMOI
CHUJIBI.

[Ipu onpeneneHuu HEMPEOAOIUMON CUIIBI CJIEAYET PYKOBOJCTBOBATHCS LieJie-
BOM HANpPaBJICHHOCTHIO KOHKPETHBIX HOPM, PEryJHpYROMUX (opc-MaKopHbIe 00-
CTOSITEILCTBA.

B mnepByro ouepeqr Ba)XXHO YCTaHOBHUTH OajaHC MHTEPECOB Kak clabol, Tak
U CUJILHOM cTOpoHBI. HeoOxoaumocTh oOecreueHus: UHTEPECOB CJIad0H CTOPOHBI
IPOSBIISIETCSI B €€ HEOCBEJOMIICHHOCTH 000 BCEX 00CTOSATENhCTBAX IpaBOHApYyIIe-
Husi. CunpHas CTOPOHA, B CBOIO OY€pE/b, OCBEIOMIIEHA 00 OOCTOSITENIbCTBAX MPaBO-
HapyLIEHUs, OJHAKO BAXXHO T'apaHTUPOBATh 3AIUTY €€ MHTEPECOB MyTEM OCBOOOXK-
JI€HUS OT OTBETCTBEHHOCTH B CIIy4asix €€ HEBUHOBHOCTH.

Kpome Toro, B OTHOIIEHUH JHIl, 0OJAJAIONIUX MOBBIIIEHHOW OTBETCTBEHHO-
CThIO B HE3aBUCUMOCTHU OT HaJlM4YUs B UX JICUCTBUAX BUHBI, BAXKHO CTUMYJIMPOBAHUE
TaKUX CyOBEKTOB K MOBBIIICHUIO OJAUTEIHHOCTH B MPEAOTBpAIICHUS TOCIEICTBUN
HEOIAaronpUsATHBIX (HOPM-MaKOPHBIX OOCTOSATEIHCTB.

[Tonsitue «dopc-maxopay BKIIOYAET B ceOsl TaKUE MPU3HAKA HEBO3MOKHOCTH
UCIIOTHEHUS 0053aTeIbCTBA, KaK JCHCTBUTENIBHBIM XapaKTep HEBO3MOXKXHOCTH HC-
MOJIHEHUSI 00s13aTeNbCTBA U 00YCIOBIEHHOCTh HEBO3MOXXHOCTH HUCIIOTHEHUSI 0OCTOSI-
TEILCTBAMHU, 32 KOTOPbIE CTOPOHBI HE OTBEUAIOT. J[aHHBIC MPU3HAKY BBITEKAIOT U3 3a-
KOHO/IATENbHBIX TOJIOXKEHUM 0 HEMPeo0JIMMOM Cuile, OJHAKO MOAPOOHO MX 3HAYe-
HUE HE PACKPBIBAETCS, a IOTOMY OLIEHKA HAJIM4YMsI COOTBETCTBYIOIIUX OOCTOATENHCTB
OCYILIECTBIISIETCS CYJIOM.

B cBoem moctanoBienun ot 07.07.98 Ne 6841/97 Ilpe3uanym Beiciiero ap-
OUTPaXHOTO Cy/Ja yKas3aj, UYTO «I0J] YPE3BbIUAMHOCTHIO TIOHUMAETCS MCKIIOYUTENb-
HOCTb, BBIXOJI 32 MPEEibl KHOPMAIHHOTO», OOBIICHHOT0, HEOOBIYAMHOCTh I TEX
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WM UHBIX KU3HEHHBIX YCJIOBHI, UTO HE OTHOCUTCS K >KU3HEHHOMY PUCKY U HE MO-
KET OBITh YUTEHO HU MPHU KAaKUX 0OCTOSITEIBCTBAXY.

B onpenenenun BepxoBrHoro Cyna P® or 01.09.2009 Ne 24-B09-8 nmaercs
TOJIKOBAaHUE TOHSTHS «HEMPEJOTBPATUMOCTBY, O]l KOTOPBIM MOHUMAETCS «JICUCTBUE
00BEKTUBHBIX (PAKTOPOB, KOTOPHIE HE MO3BOJISIOT JIUILY UCIIOJIHUTH BO3JI0KEHHYIO Ha
HEro 00sI3aHHOCTbBY.

MOXXHO OTMETUTH CIOXKHUBIIYIOCA CYIEOHYIO NMPAKTUKY OTHECEHHUS K Hempe-
OJIOJIMMOM CHWJIE CJIENYIOIIUX SIBJICHUN: Ype3BbIUAMHbBIC COOBITHS, TPUPOJHBIC SIBJIE-
HUS, a TAKXKE HEKOTOpbIE COOBITHUS OOIIECTBEHHOTO XapakTepa, HanpuMep, BOCHHbIE
JNeUCTBUS Win druaemuu [1, c. 2].

ITo muennto A. U. @ponoBa, K MpU3HAKAM HEMPEOIOTUMOMN CUIIbI OTHOCATCS:
YpE3BBIYAHOCTh, HEMPEOJAOIUMOCTh, MPU3HAK OOJBIION MOIIU TPOSBICHUS COOT-
BETCTBYIOIIUX OOCTOSITENIbCTB, BHEIIHUNA XapaKTEp MPOUCXOXKICHUS OOCTOATEIHCTB
HEIMPEOJAOJMMON CUJIbI 10 OTHOIICHHUIO K JeATEeNbHOCTU CTOpOH [3, c. 17-18]. Iloxg
YPEe3BBIYAMHOCTBIO CJIEYET MOHUMATh HCKIIOYUTEIbHOCTb, HEOOBIYHOCTh, IKCTpa-
OpJIMHAPHOCTH COOBITUSA, TOJ HENPEOJOJIMMOCTBIO — HEBO3MOXHOCTb HCIIPABUTH
CJIOXKUBILEECS MOJOKEHHE, MO OOJBILIONH MOUIBIO MPOSBIECHUS — OOJIBIIYIO CUITY CO-
OTBETCTBYIOUIUX OOCTOATENHCTB B CPABHEHUH C CUJIAMHU, UM ITPOTUBOCTOSIIIMHU.

OTtaenbHO cleAyeT cKa3aTh MpPO aOCTpaKTHbIE OOCTOATENHCTBA HEMPEOAO0JIH-
Mol cuibl. [lo cytn ux Henb3s mpu3HaTh (HOpPC-MaKOPOM, MOCKOJIbKY OTCYTCTBYET
PsIMOE MPEMATCTBUE UCTIOTHEHHUIO TIOTOBOPA.

CropoHe, HapymuBIIIEH 0053aTENbCTBO, HEOOXOAUMO J0Ka3aTh (aKkT HEBO3-
MOKHOCTH MPEOJIOJIETh U MPEIOTBPATUTh HACTYNHUBIINE HETATUBHBIE MOCIEIACTBHUS.
Taxk, k 00CTOsITENIHCTBAM HEMPEOIOIUMOMN CUiibl B cOOTBeTCTBUU O cT.401 'K PD He
MOKET OBITb OTHECEHO «HapylLIeHHE OOS3aHHOCTEM CO CTOPOHBI KOHTPAareHTOB
JOJDKHHUKA, OTCYTCTBHE HA PBIHKE HY>KHBIX JUISl MCIIOJIHEHHUSI TOBAapOB, OTCYTCTBHUE
y JIOJKHUKA HEOOXOIUMBIX IEHEXKHBIX CPEACTBY [2].

Kpome Toro, cynebHast mpakThKa 3HaYUTENbHO PACUIMPSIET NPUBEACHHBIN I1e-
peUYeHb OOCTOSITENIbCTB U HE MPHU3HAET 00CTOSATEIHCTBOM HEMPEOAOJUMOMN CHIIbI (u-
HAHCOBBIN KpHU3UC, OAHKPOTCTBO, KPaxy, a B PsAE CIy4aeB U MOXKap.

[Ipu 3TOM CTOpOHA MOKET CChLIATHCS HAa HEMPEOAOTUMYIO CUJTY JIMIIb MPU Ha-
JUYUHA TIPUYUHHO-CIICJICTBEHHON CBA3U MEXAY (POpC-MakOPHBIM OOCTOSITENILCTBOM
Y HEBBIMIOJHEHHBIM 0043aTeILCTBOM. B 11000M citydae, CTOpOHON AOKHBI OBITH
IPUIIOKEHBI YCUIIMSL 17151 BBITIOJIHEHUS 0053aTeNbCTRA.

Nmeer mecTo cyneOHas mpakTUKa MO CIydasM, KOT/Ia CTOPOHBI JOTOBOPUIIUCH
CUHTATh HEMPEOJOIUMBIM 00CTOATENHCTBO, KOTOPOE OOBEKTUBHO TAKOBHIM HE SIBJIS-
ercs. [Ipu pa3pemieHnn JaHHBIX BOIIPOCOB CYAbl IPU3HAIOT TAKUE YCIOBUS JOTOBOpa
HUYTOXHBIMH, OTM€Uasi, YTO JIAaHHOE yCJIOBUE HUYTOKHO B cuiy cT. 168 'K PO kak
He coorBercTByromiee 1. 3 ¢r. 401 'K P®. OxHako B 4OrOBOpE MOXKHO IPETyCMOT-
peTh ycaoBueE O (HOPC-MAKOPE U OMPEETUTh TAKOE YPE3BBIYAHHOE 0OCTOATENBCTBO,
KOTOPOE IO 3aKOHY HE MOYKET OTHOCHUTBCS K HENIPEOJAOIMMOM cuiie. DTO OCHOBAHO Ha
TOM, YTO MOHATHUS (POpPC-MaXop B 3aKOHE HET, a 1. 3 cT. 401 'K P® no3Bossier noro-
BOPOM yCTaHOBHUTb UHbIE OCHOBaHUSI OCBOOOKIEHHS OT OTBETCTBEHHOCTH.

OO6cTOoATENBCTBA, HE OTHOCSIIMECS B COOTBETCTBUU C 3aKOHOM K HENPEOA0JIu-
MO cujie, He MOTYT OBITh MPEAYCMOTPEHBI CTOPOHAMH JIOTOBOPA B KaueCTBE HEIpe-
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OJIOJTMMOM CHJIBI, TTIOCKOJIBKY HOpPMa, 3aKpeIIsionas 00CTOATEeIhCTBA HEMPEOI0H-
MOU CHIIbI, ABJISIETCS UMIIepaTuBHON. BMmecTe ¢ TeM, copmynnpoBaTh UHbIE 0OCTOSI-
TEIbCTBA, OCBOOOXKIAIONINE OT OTBETCTBEHHOCTH, B TOM YHCJIE O0CTOSATENbCTBA, 00-
Ja7arolie MEHbIIECH CTENEHbI YPE3BBIUAMHOCTU U CYOBEKTUBHON HENpeI0TBpaTH-
MOCTBIO, CTOPOHBI JIOTOBOPA MOTYT.

Crneyer He COTJIACUTBCS C MHEHHEM O TOXKJIECTBE MOHSATHUI HEMPEOI0TUMOI
cwibl U Qopc-maxopa. [locinennee nousitue Apisercst 60jgee MUPOKUM M BKIIIOYAET
B ce0s1 UMIIEPATUBHO CPOPMYIUPOBAHHOE B 3aKOHE MOHITHE HEMPEOAOTUMOMN CHUIIBI,
a TaK»Xe MHbIE 00CTOATENbCTBA (POPC-MaKopa, O KOTOPHIX IOTOBOPHIMCH CTOPOHBI.
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B oannou cmamve nposooumcs ananuz ucmopuyeckoeo CMmanoGIeHus u pas-
BUMUSL UHCTMUMYMA 3AUWUMbL MAKUX HeMamepualbHvlx 0j1ae KaK yecms, 00CHMOUH-
cmeo u denosas penymayus. Imom UHCMUMYM pPA36UBAJICS C MeYyeHUeM 8peMeHU
U «ROOCMPAUBAICA» NOO PA3BUBAIOWUEC 0OUECMBEHHbIE OMHOWEHUSL HA KANCOOM
smane c80e20 pa3eUmus.
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