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IIpo0sieMHBIE BOMPOCHI MHCTUTYTA CYPPOraTHOr0 MATEPUHCTBA
B Poccuiickoii ®enepaunu

B cmamve paccmampuearomces npobiemuvle 80NpPOCHl NPABOBO2O PecyIUPOBAHUS CYPPO-
eamHnoz2o mamepurncmea 6 Poccuiickou @edepayuu. Ananusz delicmsyoujeco 3aKOHO0amMenbCmaea u
CYOeOHOU NpaKmMuKu NOKA3ai, 4mo acnekmovl, C8:A3aHHble ¢ OAHHOU 8CNOMO2AMENbHOU penpooyK-
MUBHOL mexHoI02uetl, mpedyom 0anibHelue20 Co8ePuLeHCE0BAHUSL.
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Problematic issues of the institute of surrogacy in the Russian Federation

The article deals with the problematic issues of legal regulation of surrogacy in the Russian
Federation. Analysis of the current legislation and judicial practice showed that the aspects related
to this assisted reproductive technology require further improvement.
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EsxerogHo B Harieit crpane Bce 0oJbIliee BHUMAHUE YACISIETCS Pa3BUTHIO WH-
CTUTyTa CEMbU U JeTCTBA. [[aHHBINA BBIBOJ MOKHO CJI€JIaTh HA OCHOBAHHH TOTO, YTO
B pe3yJsibTaTe BHeceHus nonpaBok B Koncrurymuio PO B 2020 roay 4. 1 ct. 72 Kon-
ctutyuun Poccuiickoit @enepanuu Oblia JOMOIHEHA MYHKTOM K. 1| — B COBMECTHOM
BeneHnn Poccuiickoit deaeparuu u cyobekToB Poccuiickoit denepanyu HaxoasaTcs
3allliTa CEMbU, MATEPUHCTBA, OTI[OBCTBA M JIETCTBA; 3alllUTa MHCTUTYTAa Opaka Kak
COI03a MY>KYMHBI U JKECHIIHUHBI, CO3aHUE YCIOBHUM JJI TOCTOMHOTO BOCIIUTaHUS Je-
TEl B CEMbE, a TaKXe JJIs OCYLIECTBICHUSI COBEPILICHHOJIETHUMH JI€TbMH O0S3aHHO-
CTH 3a00TUTHCS O poauTensax [1].

[Ipu 3ToM B OCHOBHOM 3aKOHE Ba)KHOE MOJIOKEHUE 3aHUMAET CT. 38, KOoTopast
3aKperuIsieT O0S3aHHOCTh TOCYJapCTBA 3aIIUINATh CEMbIO, MAaTEPUHCTBO M JIETCT-
BO [1].

OnHuM W3 akTyaJdbHBIX HANpaBJIEHUW TOCYJApCTBEHHON MOJUTUKU CETOJHS
SIBJISICTCS TIPEOIOJICHHE JeMOTpadUIecKOro KpU3nca, Ha 9YTO TaKKEe HAMMPABICHBI 3TH
HOpMBI. becruionue siBnsercs riaobanbHO TpoOIeMoil, KOTopast 3aTparuBaeT OKOJIO
15 % cynpykecKux map, 4TO COCTaBJISIET MPpUMEpHO 48,5 MJIH Mmap BO BceM Mupe [5].
BrICTpBIN MEAUIIMHCKUI POTPECC U HAYYHBIE JOCTUKEHUS O3BOJISIOT MIPU MOMOILIHN
BCIIOMOTATEIbHBIX PEMPOAYKTUBHBIX TEXHOJOTHI (B TOM YHCIIE U CyppOraTHOTO Ma-
TEPUHCTBA) MPEOAOJIETh ATY NMPOOJIEMYy U MOMOYb CEMbSIM MOYYBCTBOBATh PAIOCTh
OTIIOBCTBA U MarepuHcTBa. OAHAKO, UX MPUMEHEHUE HE B MOJIHOM MEpE YperyJnpo-
BaHO HOPMaMH POCCUKCKOTO 3aKOHOATEIbCTBA.

Ha naHHBII MOMEHT CyHIECTBYIOT Pa3JIMUHbIE B3IJIAIBI Ha MPABOBOE PETYJIU-
pOBaHKE BOMPOCOB CYypPpOTraTHOrO0 MAaTEPUHCTBA, OTPOMHOE KOJIMYECTBO CIIOPOB CBSI-
3aHO U C MOPAJIbHO-HPABCTBEHHBIMU aCMEKTaMH MPUMEHEHHS JTaHHOTO MeToaa. OaHu
CUHTAIOT €T0 aMOPAITLHBIM, IPyTHE — TAHHOCTHIO BPEMEHH U HECOMHEHHBIM OJIaroMm.

TepMuH «CypporatHoe MaTepUHCTBO» 3aKpervieH B 1. 9 cT. 55 deaepanbHOTO
3akoHa «O0 OCHOBaxX OXpaHbI 310pOBbs TpaxaaH B PD», rae onpenensercs Kak Bbl-
HAIlTMBAaHUE U POXKJICHUE peOeHKA (B TOM YHCIE MPEKIACBPEMEHHBIC POJIBI) IO JTOTO-
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BOPY, 3aKJII0YaEMOMY MEXIY CYppPOTaTHOW MaTepbhl0 (KEHIIMHOM, BHIHAIIMBAOIICH
IUI0J] TTOCJIE TIEPEHOCca JOHOPCKOTO SMOPHOHA) U MOTEHIUATBHBIMU POJUTENSIMU, YbH
MOJIOBbIE KJIETKU MCIOJIB30BAIUCH ISl OIUIOJAOTBOPEHUS, MO0 OJNMHOKOW >KEHIIU-
HOM, JI1 KOTOPBIX BBbIHALIMBAHUE U POXKACHHE peOCHKAa HEBO3MOXKHO MO MEIUIMH-
CKHMM IIOKa3aHUusIM [4].

B nanHOl HOpMe mepeducisiioTesl CyObEKThl OTHOIIEHU — CypporaTtHas MaTh
(WM OTMHOKAS JKECHIIWHA) U TOTEHIHAIBHBIE POAUTENN; PEIMET JOr0OBOpa — OKasa-
HUE YCIIyTU CYppOraTHOM MaTepH IO BHIHAIIMBAHUIO U POXKACHUIO peOeHKa (MMEHHO
ycllyTa, a He caM peOeHOK, POKIEHHBIH MO MPOrpaMMe CyppOraTHOTO MaTEpPUHCTBA).
Taxxe B 3TOI cTaThe MpomUcaHa HEOOXOAMMOCTH 3aKIIOUYEHHs IOTOBOpa (TO €CTh
CYyppOraTHOE MaTEPUHCTBO MOKET OCYLIECTBIATHCA KaKk Ha 0€3BO3ME3HOM, TaK U HA
IJIJATHOM OCHOBE, B HEKOTOPBIX CTpaHax, Hanpumep, M3pawie u Mcnmanum — 310 3a-
npemeHo). B Poccuiickonn denepanuy Takux 3arnpeToB HET, U KPOME ILIATHI 32 POXK-
neHue pedeHKa cypporaTHas MaThb UMEET BO3MOKHOCTb, €CIIU 3TO MPOMKUCAHO B JI0-
roBOpE, MOJYYUTh BO3MEIIEHUE PACXO/I0B, CBI3AHHBIX C (PU3NYECKUMH CTPAIaHUSIMU
WIH C NOTepel 3apaboTHOM MmiaThl. JJaHHbIE HOPMBI TOMOTalOT 00JIee TOUHO PEryiu-
pOBaTh OTHOLIEHUS B chepe CyppOoraTHOrO MaTepUHCTBA U OTPAHUYUTH UX OT IPOTH-
BOIIPaBHBIX JCHCTBUI B JaHHOU cdepe.

JIoroBop 0 CyppOoraTHOM MaTE€pUHCTBE UMEET CI0KHYIO MEKOTPACIEBYIO MPHU-
pOAY U HENb3s pacCMATPHUBATh €r0 MCKIIOYUTEINBHO C TOYKH 3PEHHS TPAXKIAHCKO-
MIPaBOBOTO JOrOBOpa 00 OKa3aHUH YCIIYT.

MakcuMalibHOE PEryJIMpOBaHME OTHOLIEHWW IO MOBOAY CyppOraTHOTO Mare-
PHHCTBA BO3JIara€TCs UMEHHO Ha JIOTOBOP, TaK KaK OH MOJKET IIpeayCMaTpUBaTh Ta-
KM€ Ba)XKHBIE BONPOCHI, KaK, HaIpUMep, 00s3aHHOCTU CTOPOH B ciiydyae, eciu Oepe-
MEHHOCTb HE 3aBEpIINJIach POKIACHHEM 3JI0pPOBOTO peOeHKa, MHOTOIUIOAHOU Oepe-
MEHHOCTH; OH MOXET COJAEPKATh JTOTOBOPEHHOCTh CTOPOH O COXPAHEHUMU TaWHBI OT-
HOILIEHUI CyppOraTHOTO MAaT€PUHCTBA, €CJIM 3TO HEOOXOAMMO; OCHOBaHUS U MOCIE-
CTBHUSI €TI0 PACTOPKEHUS U APYTHE.

OCHOBBIBasICh Ha aHAJIU3€E CYJACOHON MPAKTUKHU, MBI CUUTAEM, YTO B PsJIE€ CIy-
4yaeB JOTOBOP HE B MOJIHOW MEpE 3aIMILAET MpaBa, KaK CypporaTHOM Marepu, Tak U
OMOJIOTUYECKUX POJTUTENECH.

bonbiioe 3HaueHNne B pETYJIUPOBAHUN 3TOM TPYIIIbI OTHOLICHUN umeeT [Iprukas
Mumnsnpasa Poccun ot 31.07.2020 Ne 8031 «O nopsiJike HCIOIb30BaHHS BCIIOMOTIa-
TEJIbHBIX PENPOJYKTUBHBIX TE€XHOJOTUM, MPOTUBOMOKA3AHUSIX U OTPAHUYEHUSIX K HX
MIPUMEHEHUI0», B KOTOPOM €CTh pa3iell «CypporaTHoe MaTEPUHCTBO», IJ€ 3aKperLie-
Hbl TpeOOBaHUS K CyppOraTHON MaTepH, MOKa3aHHsA K MPUMEHEHUIO CyppOraTHOTO
MaTEPUHCTBA, PETJIaMEHTUPOBAHBI CTAAUH 00CIEIOBAaHMS U MOATOTOBKU JKEHIIIMHBI K
HCKYCCTBEHHOMY OILIOJOTBOPEHUIO, a TAKXKE MPOBEACHUE camMoil mpoieaypsl [2]. 3a-
KPEIUIEHUE JaHHBIX YCIOBUU HAIPABIECHO HA OXPaHy 30POBbS CyppPOTraTHOW MaTepu
u Oynymiero pedeHka.

Yacte 4 cratbu 51 Cemeitnoro Koaekca Poccuiickoit denepannu npemycmar-
pHUBAaET 3aMKCh JUI, COCTOSIIMX B Opake M JABIIMX CBOE COTJIaCM€ B MUCHMEHHOU
dbopMe Ha MPUMEHEHHE METO/a UCKYCCTBEHHOTO OILIOOTBOPEHUS WM HA MMILIAH-
Tanuio 3MOpHOHA, B Clydyae POXKIEHUS y HUX peOeHKa B pe3yibTaTe MPUMEHEHHS
3TUX METOJIOB 3aIMCHIBAIOTCS €r0 POAUTENIMU B KHUTE 3amuceil poxxaenui [3]. Ilpu
ATOM, JIaHHasg HOpMa JIaeT MPaBO CypporaTHON MaTepu OCTaBUTh peOeHKa cede, uTo
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AenaeT OMOJIOTHYECKUX POJIUTENEH IOpUANYECKN O€33alUTHBIMH, TaK KaK UX paspe-
[IEHUE Ha 3TU JEUCTBUS HE TPEOYIOTCSA. DTH MOJIOKEHUS MOJAKPEIUIIIOTCS U HOPMAMHU
®3 «O0 akTax I'pPakIaHCKOT'O COCTOSHUS» — MPU PETUCTPAIIUU POXKICHUS JTOJDKECH
OBITH MPEICTABIIEH JOKYMEHT, BBIJAHHBIA MEAUIIMHCKON OpraHu3aIiieil u moaTBep-
KAAOUMH (akT MOJyUYeHHs COTJIacUs KEHIIMHBI, pOAUBIIEH pedeHKa (CypporaTHoi
MaTepHu), Ha 3aMUCh YKa3aHHBIX CYNPYroB poAUTEIIMHU pebeHka. Mbl mojaraeM, 4To
3TU 00CTOSTEIHCTBA MOPOKAAIOT BO3MOKHOCTD 3JIOYNIOTPEOJIEHUSI CO CTOPOHBI CYyp-
poraTHOW MaTepu CBOMMH MpPaBaMU; HO MPU 3TOM KPUTEPUU TAKOTO 3J0ynoTpedie-
HUS JOJIKHBI OBITh YETKO OIPEIETICHBI.

[Tpukaszom Munszgpasa Poccun ot 31.07.2020 Ne 803H Takke 3akperuisieTcs
NepeYeHb MEAULMHCKUX MMOKa3aHUM, BCIEICTBUE KOTOPBIX KEHILIMHA HE MOXKET ca-
MOCTOSITEIbHO BBIHOCUTH U POJIUTH PeOEHKA, COOTBETCTBEHHO IJIABHOM IIENBIO CYp-
pPOraTHOTO MAaTEPUHCTBA SIBISIETCS — Ipeojosienne Oecronus [2]. Ham Buautcs, 4to
JaHHAs LIeTb IpeanojgaraeT HeoOX0JUMOCTh MEPBOOUYEPEAHON 3alIUTHl IPAB MOTEH-
UUAJIbHBIX POAUTEIIEH, TO €CTh KOHKPETU3ALMS UX IIPABOBOIO CTATYyCA.

C TOYKkHM 3peHus 3aKOHA HE OJJHO3HAYHO yperyJupoBaHa CEMEWHas CBA3b pe-
O€HKa — €HETUYECKUX POJUTENEH — CyppOraTHOM MaTepu, TaK KaKk OHAa BO3HUKAET
TOJIBKO Ha OCHOBAaHWU JIOTOBOPA, IMOJIOKEHUS KOTOPOTO MOTYT OBITh HapyIICHBI
obenmu ctopoHaMu. B ciydyae oTkaza cypporaTHOM Marepu oTAaTh pedeHKa — cTpa-
JalT UHTEepechl poauteneil. Ho U Bo3MoXkHA cUTyalus, KOrja MOTEHUUaIbHbIE PO-
JTUTENN TI0 KaKUM-JIMO0O0 MPUYMHAM MOTYT OTKa3aTbCs OT peOeHKa, HO U CypporaTHas
MaTh M3HAYAJIBLHO HE MPEIOJaraeT UCHOIHATh POAUTEIbCKUE 00s3aHHOCTH. B nan-
HOM CiTy4yae peOeHOK aOCOIOTHO HE 3aluiieH. Bompockl amMMEHTHBIX 00s3aTEIbCTB
MOJIHOCTBIO JIOKATCSI HA CYppPOraTHy0 MaTb. COOTBETCTBEHHO JIEJIAEM BBIBOJ O TOM,
YTO U MEpPbl OTBETCTBEHHOCTH 332 HE3aKOHHBIE JEWUCTBUSA B JaHHOU cdepe, Kak co
CTOPOHBI CYOBEKTOB OTHOLIEHUS, TAK U CO CTOPOHBI MEJULIMHCKOTO MepcoHasna, op-
raHU3alui-IOCPETHUKOB HE 3aKpervieHbl. [IpeaycMoTpeHa TOJIBKO TI'paKIaHCKO-
IPaBOBAsi OTBETCTBEHHOCT.

HUcxons u3z Toro, uto B Poccuiickonn @enepannu AONYyCKACTCS NMPUMEHEHHUE
CyppOraTHOrO MaTE€pUHCTBA, MPEJACTABISIETCS HEOOXOJUMBIM €ro MnoapoOHoe mpa-
BOBOE peryiupoBanue. Tak, Mbl cuutaem, uto B CemeiiHoM kojekce P®D cuenyer
ONPEAECIUTh CTATYC T€HETUYECKUX POAUTENIEH U UX IPUOPUTETHOE MIPABO HA 3aIUCh
B Ka4yecTBE pojuTeseil peOeHka, poxKASHHOTO C UCIOJIb30BaHUEM METO/1a CypporaT-
HOT'O MaTEpPUHCTBA.

B nacrosimee Bpems Komurerom ['ocynapctBennon Jlymbl o oxpane 310po-
Bbs BeJleTCs padoTa Mo MOJArOTOBKE 3aKOHOMPOEKTA MO0 BOIPOCAM CYyppOraTHOTO Ma-
TEPUHCTBA.
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Pa3BuTHe cHCTEMBI NOAAEPKKH
COIHAJILHO OPMEHTHPOBAHHBIX HEKOMMEPYECKUX OpraHu3aiuii
CO CTOPOHBI FOCYIapCcTBA

B oannotl pabome npeonpunsama nonvimka aHaiu3a cOBPEMEHHO20 NONONCEHUS COYUATLHO
OPUEHMUPOBAHHBIX HEKOMMEPUECKUX Op2aHu3ayuil, YKa3aHvl NPUHYUHbL PA3GUMUS OAHHO20 COYU-
ATbHO2O UHCMUMYMA, PACKPLIMA €20 8ANCHOCb, PACCMOMPEHbl HEKOMOpble 803MONCHOCIU 05
VAVHUEHUU UX NOOOEPIAHCKU CO CHOPOHBL 20CYOAPCMBA, ONpedeneHd BaA*CHOCHb NOO0OHO20 83AUMO-
Oeticmsus 05 epaxcoan Poccutickou @edepayuu. Ilpednodcena 803M0HCHOCMb 3aKpenieHus npe-
UMYUeCMBEHHO20 NPA8a HA NPpuobpemeHue apeHoyemoco COYudIbHO OPUEHMUPOBAHHBIMU HEKOM-
MePUeCKUMU OPLAHUBAYUAMU HEOBUINCUMO20 UMYUWECHEA NPU €20 803ME30HOM OMYYHCOCHUU U3 20-
cyoapcmeenHou coocmeennocmu cyovekma Poccutickoii @edepayuu unu MyHUYUnaibHou coocm-
BEHHOCMU NO YeHe, PABHOU PLIHOYHOU CIMOUMOCTIU.

Knrwuesvie cnosa: coyuanvho opueHmupo8aHHAas HEKOMMEPUECKAsl OP2aHU3aAyUsl, 20cyoap-
€m0, nodoepaiicKa, 3aumooelcmaue, COYUaIbHbIN UHCTNUMYM.
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