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ITPABOBOM CTATYC AJIBOKATA B POCCUMICKOM ®EJIEPAIINN

THE LEGAL STATUS OF THE LAWYER IN THE RUSSIAN
FEDERATION

B cmamwe packpuvieaiomcs 60npocel, C6a3aHHble C O0CYUjecmeieHuem
npogeccuonanvhol  0essmenbHoCmuy  ad8oKamd, CYWHOCMb U NPasoeoe
codepoicanue cmamyca aod8oKkama, da makxdce npoonemvl U NepCneKmussl
COBEPUIEHCBOBAHUS.  NPABOBO2O  cmamyca  adgokama.  Pezyiemamom
NPOBEOEHHO20 UCCIe008AHUS ABIAEMC AHANU3 NPOOIIeMbl NPABOBO2O CMAMYCA
a08oKama u NPeoioNCeHUsL N0 €20 COBEPULEHCNBOBAHUIO.

The article reveals issues related to the implementation of the professional
activity of a lawyer, the nature and legal content of the status of a lawyer, as
well as problems and prospects for improving the legal status of a lawyer. The
result of the study is an analysis of the problem of the legal status of a lawyer
and suggestions for his improvement.

Aosoxam, npasoeoli cmamyc adsoxamd, A0BOKAMCKASL OesimenbHOCb,
oosepumens, a08oOKaAmMypa,  KEANUQDUKAYUOHHBIL — IK3AMEH,  10puouyecKkas
nomMouyb.

Lawyer, legal status of a lawyer, advocacy, principal, advocacy,
qualification exam, legal assistance.

3alUIIEeHHOCTh MpaB U CBOOOJ JMYHOCTH, KaK MPaBUIIO, OMPEEseTCs
COCTOSIHUEM 3aKOHHOCTH B CTpPaHE U KYJIBType MpaBoNpUMEHEHHUs. [JocTarouHo
BaYXHOE 3HAYECHHE UMEET CUCTEMa KBATH(UIIMPOBAHHON IOPUIUIECKOM TTOMOIIIH.
Kareropust mpaBoBo#i craryc siBisieTcsi OAHOU U3 (DyHIaMEHTAJIbHBIX U CaMbIX
CIOXKHBIX  KaTeropud B  COBPEMEHHOW  IOPUAMYECKOM  Hayke. ITO
IIOATBEPKAAECTCSA TEM, YTO, C OJHOM CTOPOHBI, JaHHAS IOPUAUYECKAS KAaTEropus
NOJy4Ymsia IIMPOKYI0 cdepy NpUMEHEHHus H B TIPaBOBOMl TEOpuM H B
NpaKTHYeCcKo cdepe, a ¢ JIpyroil CTOPOHBI B NMPABOBOW Hayke HE HMEETCS
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€AMHOIO IOAXO0Ja K IOHMMAaHUIO CYIIHOCTH KaTrerOpuM IPaBOBOIO CTaryca U
pPa3JINYHBIMA ~ OTE€YECTBEHHBIMM  IIPABOBENAMH  INPUBOAATCA  PA3JIUYHBIC
ITIOHMMAaHMS CYyIIHOCTH yKa3aHHOU IpaBoBou kareropuu. [lockoneky B Poccun B
HACTOAIEE BpEMsSI MPOAOIKAETCS CO3[JaHUE OCHOB I'PAKJIAHCKOTO O0IIEeCTBa U
IIPAaBOBOIO TOCYAAPCTBA, BOMPOCHI, KOTOPBIE CBS3aHbl C MPABOBBIM CTaTyCOM
aZIBOKaTa HE TEPSAIOT CBOEH aKTyaJIbHOCTH.

[Ipu paccmoTpeHuun npaB M OOS3aHHOCTEM aJBOKara ¢ MOMEHTa, KOrja
JUI0 TNpUOOpeso TMpaBOBOM cTAaTyc aJiBOKara, HEOOXOIWMO YYUTHIBAThH
cinenytomee. Mcxoass monumanust 4. 1 ct. 9 @DenpepanbhHoro 3akona «O0
aJIBOKATCKOM JIEATENHLHOCTU U afBOKaType B Poccuiickoit Denepanum» '™ (nanee
- 3akoH 00 aJBOKaType) CTaTryc aJBOKaTa MOXXET MPHOOpecTH JHIO0, KOTOPOE
UMEET BBICIIIEE IOPUANYECKOE 00pa3oBaHue, U 0013 JaeT IOPUANYECKUM CTaXeM,
OJHAKO CTOMT Yy4Y€CTb TOT (PaKT, 4YTO JaHHAs HOPMA COAEPKUT 3aKPBITHIA
nepeyeHb BUA0B padOT, KOTOPbIE BKIFOYAKOTCS B CTAK padOThI IO IOPUANYECKON
CIIEHUAIBHOCTH.

JIuno, xenaromiee nNpuoOpPECTH CTaTyc aaBOKaTa, JOJDKEH OOpaTUThCS B
KBUIM(PUKAIMOHHYI0 KOMHCCHIO C 3asBJI€HUEM, B TMOCIEIYIOIIeM CAaTb
KBAIM(PUKAIMOHHBIM »K3aMmeH. [locie ycnemHoro npoxoKIeHUsi 3K3aMeHa
MPETEHICHTOM Ha CTaTyC aJBOKaTa, KBaJU(UKAI[MOHHAS KOMHUCCHUS BBIHOCHUT
peuieHne O TPUCBOEHUU JIMI[y COOTBETCTBYIOIIETO craryca. PelieHue
BBIIIICYKa3aHHOM KOMMCCHM BCTYIIA€T B CHIIY CO JHS IPUHATHS JINLIOM HPUCITH
anBokara. Ilpucsara umeer cienyromee cogep:xanue: « TOpKECTBEHHO KIISAHYCh
YECTHO U I0OPOCOBECTHO MCIIOJIHATH 00sI3aHHOCTH a/IBOKAaTa, 3allUIIATh [paBa,
cBOOOJBI W  HMHTEPECHl  JOBEpUTENeH, pYKOBOACTBYSCh KoHcTHUTyIHEH
Poccuiickoit ®enepanuu, 3aKOHOM U KOJIEKCOM MpPO(eCcCHOHATbHONW 3THUKH
aZIBOKaTa», OMHOBPEMEHHO IPU IPUHATHM IPUCATH aJBOKAT TAKXKE BCTYIIAET B
najary aaBokaroB. Ilocrme mpoXoKIEeHHMsT BCEX 3TaloB, JULO, NOJyYUBIIEE
CTaTyC aJBOKaTa, HAJEIAETCs] COOTBETCTBYIOIIMMH IPaBaMHU, IIOMHUMO IpPaB, Ha
JUIO TaK)Ke HaJlararoTcs ONpeeleHHbIe 00I3aHHOCTH.

JlelicTByroliee pPOCCUHCKOE 3aKOHOAATENIbCTBO, KOTOPOE PEryJIUPYET
MHCTUTYT  aJBOKAaTypbl, HE OrpPaHUYMBAET  aJBOKaTa  OIPENCIICHHOU
TEPPUTOpPUEH, HA KOTOPOM OH BIpPaBE OCYLIECTBISITh CBOKO aJIBOKATCKYIO
AesTenbHOCTh. [Ipy 3TOM CTOMT OTMETUTH, UTO HUKTO HE BIpaBe TpeOOBaTh OT
aJIBOKaTa, KOTOPBIN MPOXXKMBAaEeT Ha TEPpUTOpUM WHOTO cyObekTa Poccuiickoit

% OO0 aJBOKAaTCKOM JieATeNnbHOCTH U aaBokarype B Poccuiickoit denepanuu:
denepanbHblil 3akoH Poccuiickoit @enepanuu: [Onodp. Coerom Denepanuu 15 mas 2002 T
Ne  63-@3] [DOnekrponnsiii pecypc] // OduuumanbHelii WHTEPHET-TIOPTAlT IPABOBOU
unpopmaruu. URL: http://www.pravo.gov.ru (gara obpamenus: 30.09.2017).
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denepanny, HAIUYME y HEr0 KAaKOTO-THMOO CIEUUAaIbHOTO pas3pelieHus s
UCIIOJIHEHHS CBOUX OOS3aHHOCTEM Ha BCEH TEPPUTOPUU HALIEr0 TOCYAAapCTBA.
Ha Hamr B3misig, 3TO U3JIOKEHHE SIBISIETCS JOCTATOYHO 3HAYMMBIM B IIPABOBOM
pEryJIMpoBaHUM HHCTUTYTa aJBOKarypbl. /[aHHas HOpMa JaeT BO3MOXXHOCTb
JOBEpUTENIO TPUINIAlaTh aJIBOKATOB M3 JPYrux cyobekroB Poccuiickoi
®denepanuu, 4YTO B CBOIO OUepe/lb MO3BOJIAET rpakJaHaM MoJydyaTh enie Oosee
Ka4eCTBEHHYIO U KBAIU(DPUIIMPOBAHHYIO IOPUIUYECKYIO TOMOIIIb.

CTouT OTMETUTh, YTO CYUIECTBYIOT YCIIOBHS, IO KOTOPBIM JEHCTBUE
cTaryca aJBoOKaTa MOXET ObITh MPHOCTAHOBIEHO, 3TH YCJIOBUS yKa3aHbl B 4. 1
cT. 16 3akoHa 00 ajgBOKaType, a UMEHHO: «BCIEACTBUE M30paHUsl ajBOKara B
rOCY/IapCTBEHHbIE WJIM MYHULIMNAIbHBIE OpPraHbl BIACTU, MPU3HAHUS aJBOKATa
MpOMAaBIIMM 0O€3 BECTH, HEUCIIONHCHHE aJBOKAaTOM o00si3aHHOCTEH Oosee 6
MECSIIeB, a TaKXe TMpU3bIB HAa BOCHHYI chyxOy». JlelicTBytoiee
3aKOHOJIATEJIbCTBO COACPKUT OCHOBAHUS, NPU HAJIMYMU KOTOPBIX JEHCTBUE
cTaryca aJiBoKara MOKET ObITh IMPEKpPaLIEHO, OHU yKa3aHbl B 4. 1 cT. 17 3akoHa
00 anBokarype: «l. Ilo coOcTBeHHOMY 3asiBieHHIO ajBokara, 2. IlpuzHanue
aJiBOKara CyJIOM HeIeeClHOCOOHbIM WM OrPAaHUYEHHO JEeeCHOoCOOHBbIM, 3.
CoBepiieHre  aJBOKaroM TIOCTYIKAa, KOTOpPbIE TMOPOYUT €ro 4YecTb U
OOCTOMHCTBO, 4. BcnmenctBue cmepTtH, 5. BceTymeHue B 3aKOHHYKO CHILY
pEelIeHUs Cyla O MPU3HAHUM aJIBOKATa BUHOBHBIM B COBEPIICHUU YMBIILIEHHOTO
npectyiieHus, 6. HeucnonHeHue WM HEHaAJeXallee HCIOIHEHUE CBOUX
00s13aHHOCTEW MO OTHOIIEHUIO K J0oBepuTento, 7. HeBwimonHeHne agBOKaTOM
pEIICHHS aIBOKATCKUX MajiaT B cepe MX KOMIIECTCHITHI.

CornacHO MHEHHUsI OTE€YECTBEHHOTO IPaBOBENA, IOYETHOIO aJBOKaTa
Poccun, C. W. Bonomunoii'”®, agsokarypa sBISETCS AOCTAaTOYHO AEHCTBEHHOM
[0 OTHOIIEHHIO K IMPaBOBbIM IIpoleccaM, a TaKXKe aJBOKaTypa OCTaeTcs
AKTUBHBIM  YYaCTHHKOM  YKa3aHHBIX  TMPOIECCOB U  OOIIECTBEHHBIX
MPaBOOTHOIIEHUH. VHCTUTYT aJBOKaTypbhl HEpPa3pbIBHO W HEMOCPEICTBEHHO
CBSI3aH C JIAJbHEHIINM TOCTPOCHUEM JEMOKPATHUYECKOTO TOCyapCTBa.

NHCTUTYT aABOKAaTyphl BBIMOIHIET M 3HAUUMYIO COLIMAJIBHYIO POJib, OHA
BBINIOJIHSAET TaKOM BaXHBIM OOIIECTBEHHBIM JOAT Kak Oe3Bo3Me3qHas
IOpUINYECKas IOMOLIb HE3alIMIIEHHBIM CJIOSIM HaceleHus. locymapcTBo
obecneunBaeTt, a Konctutynus Poccuiickoit @enepaiuy rapaHTupyeT mpaBo Ha
MOJIy4eHHE KBaTU(DUIIMPOBAHHON IOPUAMYECKOM TIOMOIIM, B TOM YHCIIE
OecruiatHOM opuaudeckoit momontu. OqHako, B CHITY psifa MPUYUH Pean3aius
YKa3aHHOTO IIpaBa Ha HEOOXOJUMMYIO T[OMOIIb Ha CErOJHAIIHUN JICHb

' Bonoguaa C. WM. Hayka 00 ajgBokarype: MpakTHYECKUE BBIBOJABI M TPEIIIOKEHUS //
Bectauk Yaupepcurera umenu O. E. Kyraduna, . JI. Tpynosa. 2014. — Nel. — C. 144-153.
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3aTpyaHeHa. B mepByro odepelib, Ha HAIll B3I, 3TO BHIPAXKAETCS B MOJIyYEHUHU
MOTPEOUTENISIMU IOPUIUUECKUX YCIYT HEAOCTATOYHOTO KaueCTBa.

HexoTopslil psil OTE€YECTBEHHBIX UCCIEA0BATENECH, N3YUYAIOIIUE UHCTUTYT
amBoKaTypsl, Takue kak A. A. Kmmmmna, A. A. [lyraesa'®® ormeuaror Hanmnume
Takoi MpoOieMbl, KaK «yHpOIIEHHOW» MPOLeaypbl, B MpOLEcce KOTOPOH JHUI0
npuoOperaeT  craryca  ajJBOKaTa. Y4YeHbIe  TaKXKe  YKa3blBalOT  Ha
HECOBEPILICHCTBO MPOLEAYPhl TMOJIYYEHUs CTaryca aJBOKara, WCXOId U3
KOTOPOH, JIMIIa, KOTOPbIE 00JIaal0T HU3KUMU MTPOQPEeCCHOHATBHBIMU 3HAHUSIMU U
HaBBIKAMHM, MOTYT OBITh JIOMYIIEHBl K JESITEIIbHOCTH ajBOKara, 4YTO B
JadbHEWIEM MPUBOANT K MPEAOCTABICHUIO TpaXkiaHaM IOPUIUYECKON MOMOIIN
Ha HE POo(EeCCHOHAIEHOM YPOBHE.

MBI cortacHbl ¢ MHEHUEM YUYEHBIX, B CBSI3U C UE€M, Ha HAIll B3MJISI, HEJIb3s
CUMTaTh B TIOJIHOW Mepe  OO0ECMeYMBAIONUM  KBATH(DUIIMPOBAHHOCTH
OKa3bIBAEMOM aJBOKATaMM IOpUJIMUECKONW moMouu nonoxenue denepanbHOro
3akoHa «OO0 aJgBOKAaTCKOW JEATENbHOCTH U aaBokarype B Poccuiickoii
depnepanuy, KOTOPOE Ha HaIll B3] TPeOyeT oOCykKACHUs. DTO MOJIOKEHUS
KacaeTcs NpUOOpeTeHUsl cTaryca ajBOKara JIMIIaMHU, paHee CYAUMbIMH 3a
COBEpIIICHUE YMBIIUICHHBIX MPECTYIUICHUH M, KOTOPbIE HMEIOT CHSTYIO WU
MOTAIICHHYK CyAMMOCTh. Ha Ham B3I, yKa3aHHbBIE IMOJIOKEHUS HE MOTYT
ObITh HECOBMECTHMBI C aJIBOKAaTCKOM HSTHUKOW, WENSIMH, a TaKXKe 3aJauaMu,
KOTOpBIE CTaBATCS IMPEJ aJBOKATYPO KaK MHCTUTYTA IPa’KJaHCKOTo OOIIEeCTBa,
KOTOPBI HCTOJHSAET MyONuYHY0 (YyHKIMIO 1O 3aliMTe TpaB, CBOOOJ U
WHTEPECOB (QU3UUECKUX U IOPUIMUECKUX JIUIl 1 00eCTIeYnBaET PaBHBIM IOCTYM K
MPaBOCY/IMIO, B Pl CIy4aeB, YKAa3aHHOE TMOJOKEHHE HE COOTBETCTBYIOT
TPAAUIIMOHHBIM  MEXKIYHAPOMHBIM TpPaKTHKaM ©  TPeOYIOT  CEepbE3HOTO
00CYXA€HUS C MOCIEAYIOUUM MPUHITUEM HOPMOTBOPUYECKUX PELICHUM.

CrouT coOmacuThCs, YTO YKA3aHHOE BBIIIE MPEAJIOKEHUE SIBISCTCS
JOCTAaTOYHO TPYAHOpEATU3yeMbIM, B CWJIy TOrO, 4YTO TIpU MPUHSATUHU
MOJIOKUTEILHOTO PEIICHUSI B OTHOIIEHUU ATOTO MPEIJIOKEHHS, a UMEHHO €ro
of00peHue U MOCJenyIolee BHEAPEHUE B MPAKTUKY, YKa3aHHOE MOJIOKEHUE
3aTPOHET M3MEHEHUWE HE TOJBKO MPABOBOIO PEryIMPOBAaHUS HWHCTUTYTA
aZBOKaTypbl, HO 1 K3MEHEHUE HOPM YTOJIOBHOTO IIpaBa.

Hccnenosarenb MHCTUTYTa afaBokarypsl B Poccuum A. A. Bopounos'',
CUMTAET, YTO ACHCTBYIOIEE 3aKOHOIATEIbCTBO HE YAEISAET IOJPKHOTO BHUMAaHUE

"0 AQBOKaTypa W aJBOKAarCKas JAEATeNbHOCTh: YYEOHHMK JUIsi OakaiaBpHara H
cnermanuteTa // A. A. Kimumms [u ap.]; mon pen. A. A. Knummuna, A. A. lllyraesa. — C. 492.
! BoponoB A. A. Ponp aaBokaTypsl B peaju3alliid KOHCTHUTYLMOHHOIO IIpaBa Ha
KBAJIM()ULIUPOBAHHYIO IOPUANYECKYIO TTOMOIIb. — C. .
p YIO 10p y C. 207
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HPaBCTBEHHOM XapaKTEPUCTUKE JIMIA, KOTOPOE IMPETEHAYEeT Ha IOJyYEeHHE
craryca azaBokara. Comrmamasce ¢ MHeHMEM BoponoBa A. A., cunraem
HEOOXOIMMBIM  BHECTH NPEJIOKEHUS O  BKIIOYEHUHM B  IOJIOKEHHUE
®enepanbHoro 3akoHa «OO0 aJBOKATCKOM JIEATEITBHOCTH M aJBOKaType B
Poccuiickoit ®deneparum» TpeOOBaHUII K HPABCTBEHHBIM XapaKTEPUCTHUKAM
NpEeTeHICHTa. YKa3aHHOE TMpeAJIOKEHHWe, Ha Hall B3DISIA, 3acily’KUBAeT
MOJJIEP/KKH, OJTHAKO MBI HE MOYKEM HE COITIACUTBLCS C TEMHU aBTOPAMH, KOTOPBIE
IIPUAECPKUBAIOTCS TPOTUBOIOJIOKHON IO3ULIAH, COITIACHO KOTOPOM KpPUTEPHH,
10 KOTOPBIM CJIEAYET OLICHUBATh HPABCTBEHHBIEC XapaKTEPUCTUKU IIPETEH/ICHTA,
OCTAalOTCAd HE A0 KOHLA SICHBIMHU. Takue KpUTEpUH, Ha Hall B3IVISM, JOJKHBI
ObITh BBIPAOOTAHBI C YYETOM ONBITa AMCHUIUIMHAPHON MNPAKTHKH COBETOB
aZBOKaTCKUX majar. M oOpa3noM AaHHOTO MOJAXOJa MOXKET SBJISTHCS OIBIT
OEopyCCKOro  3aKOHOJATENbCTBA, KOTOPOE C IOMOILIBIO HOPM  IpaBa
OrpaHUYMBAEeT MPUEM B aJBOKAaTypy MU B aJBOKAaTCKHE OOpa30BaHMs JIULL,
KOTOpbIE paHee CKOMIIPOMETHpOBajiM cel0s Ha ropuaudyeckoil pabdore. Ha
OCHOBAHHUM YEro, mnpeajiaraeM JomoiaHUTh I. 2 cr. 9 ®3 «OO0 anBokarckoi
HNEATENIbHOCTH U aaBokarype B Poccuiickori Denepauvm» U HU3I0KUATh €€ B
cienyrouieil penakuuu: «He BrnpaBe mpeTeHoBaTh Ha MPUOOpPETEHUE CTaryca
aZBOKaTa W OCYLIECTBICHUE AaJBOKATCKOM JEATEIBHOCTH JIMLA: «II.3
«HCKIIIOYEHHbIE (YBOJIEHHBIE) U3 KOJJIETUU aJIBOKATOB, a TAKXKE YBOJICHHBIE U3
[IPAaBOOXPAaHUTEIBHBIX M JPYrMX  OpPraHoB W OpraHu3anui 1o
AUCKPETUTUPYIOIIUM OOCTOSITENIbCTBAM, B TEUEHUE TPEX JIET CO JHS NMPUHATUSA
COOTBETCTBYIOLIMX PEUIEHUI 00 YBOJIBHEHUN»Y.

OpHako, COMIacHO AEHCTBYIOIIEMY HallMOHAJbHOMY 3aKOHOJATENIbCTBY,
IIPOBE/ICHUE MPOBEPKHA HPABCTBEHHBIX KAaYECTB MPETEHEHTA, Oy/IeT 10CTaTOYHO
3aTPYAHUTENBHO, MOCKOJIBbKY OTCYTCTBYIOT IPABOBbIE OCHOBAaHHS, a TaKKe
UMEETCd CIOKHOCTh B COOpe COOTBETCTBYIOIIEr0 MaTepHalia, KOTOPHIi
MO3BOJIUT y3HaThb OoJjiee JIeTallbHO BCE HEOOXOAWMbIE HPABCTBEHHbBIE
XapaKTepUCTUKH MPETEHIEHTA Ha CTaTyC aJBOKara.

Haneemcsi, 4To nipeaniaraemMbie BbILIE UEU IO COBEPIICHCTBOBAHUIO HOPM
JEUCTBYIOIIETO 3aKOHOJATENIBCTBA, KOTOPOE PETYINPYET MHCTUTYT aJBOKATYpPHI
U JIeATEIbHOCTh aJBOKATOB, MOTYT OBITb OJOOpPEHBI B BHECEHBI B IMPAKTHKY
NEATENBbHOCTH  aJABOKATypbl, 4YTO B  IIOCIEAYIOIIEM MOXET  ChIrparb
MIOJIOKUTEIIBHYIO POJIb B peaju3allid KOHCTUTYLMOHHOIO IIpaBa IpaXkJaH Ha
MOJTy4YeHHE KBATU(DUIIMPOBAHHON IOPUTUYECKON TTOMOIIIH.

budnauorpagpuyeckuii Cnucox
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